
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/NP/684/2001/NJ 

In the complaint between: 

 

SS Phashe & Others Complainant 
 

and  

 

Metro Group Retirement Fund  Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to the payment of a death benefit in terms of section 37C(1)(bA) of the Act, in 

particular, whether the fund made an equitable distribution by excluding the 

complainants from sharing in the distribution.  

 

2. No hearing was held in this matter.  An investigation under my supervision was 

conducted by my investigator, Naleen Jeram.  In handing down this determination, I 

have relied exclusively on the documentary evidence and written submissions gathered 

during the course of our investigation. 

 

3. The complainants are Mr SS Phashe, Ms Mary Phashe, Ms M Sinah Phashe and Mr 

Bethuel Phashe, all adults, currently residing at Seshego, Gauteng. In addition, Mr SS 

Phashe is bringing the complaint on behalf of the estate of the late Mr A. Solomon 

Phashe. 
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4. The respondent is Metro Group Retirement Fund, a pension fund duly registered under 

the Act (“the fund”).  The fund is represented by Mr Jeremy Rogers and Ms Fiona 

Renton of Alexander Forbes Financial Services, the administrators of the fund. 

 

5. Mr A S Phashe was a member of the fund.  On 30 September 1995 Mr Phashe and Ms 

Ceabela were married in terms of African customary laws.  Prior to this marriage, a 

child was born from this relationship, namely N L Max Ceabela (born on 29 January 

1993).  In about March 1998 Mr Phashe passed away.  A lump sum benefit of 

R88,740.00 (before tax) payable by the fund became available for distribution.  In 

addition, the rules fund catered for a widow’s pension and a child’s pension. 

 

6. The fund conducted an investigation to determine the circle of beneficiaries and 

concluded that the deceased was survived by two dependants, namely, Ms Ceabela 

(customary law spouse) and Max Ceabela (minor child).  In addition, the deceased had 

nominated his parents and siblings (the complainants) to receive the death benefit.  In 

making an equitable distribution amongst the beneficiaries, the fund considered the 

following information (insofar as is relevant for the purposes of this determination): 

 

6.1. The deceased had nominated Ms Ceabela and Max Ceabela as dependants on 

his medical aid and funeral policy offered by his employer.  The medical aid cover 

ceased on his death.  Ms Ceabela and her son were entirely dependant on the 

deceased for maintenance and Ms Ceabela was the sole provider for herself and 

Max.  The deceased provided no financial support to any of the nominees at the 

time of his death nor were any of the nominees factually dependent on the 

deceased. 

 

6.2. Max Ceabela was six year of age as opposed to all other beneficiaries who were 

majors.  

 

6.3. Ms Ceabela qualified for a spouse’s pension from the fund and commenced 
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receiving R1,025.44 per month after the death of the deceased.  Max Ceabela 

qualified for a child’s pension in the amount of R246.50 per month.   

 

7. On the basis of the above factual considerations, especially the young age of Max 

Ceabela and the fact that Ms Ceabela had custody and responsibility for the upkeep of 

her son, the fund decided to award 50% (R44,370.00) (less tax) to Ms Ceabela and the 

other 50% to Max Ceabela, which was placed in a trust.  A monthly income from the 

trust is paid to Max’s mother until he reaches the age of 25, whereafter the remaining 

capital shall be paid to him. 

 

8. The complainants are dissatisfied with the distribution effected by the fund.  Mr Phashe 

essentially submitted two reasons as to why the benefit should have been distributed in 

different proportions.  Firstly, he contended that the complainants were nominated by 

the deceased to received the entire benefit (to the exclusion of Ms Ceabela and her 

son).  Therefore, he requested that the fund pay the entire benefit to the complainants 

in accordance with the nomination form.  In the alternative, he argued that he was 

appointed as the representative (executor) of the intestate estate of the deceased in 

terms of regulation 4(1) of the regulations published under Government Notice No. 

R200 by the Seshego Magistrates Court on 17 April 1998. Therefore, in his capacity as 

executor, he requested the death benefit be paid to the estate and presumably be 

distributed in terms of the succession laws under African customary law.   

 

9. Mr Rogers acting on behalf of the fund contended that the trustees were under no 

obligation to pay according to the nomination form and to have done so without taking 

into account the needs of the other dependants would have meant that the trustees 

had failed to apply their minds to the facts before them, thereby fettering their 

discretion.  He submitted that the nomination form was only one of the factors taken 

into account by the trustees and concluded that the fund considered all the relevant 

information and thereafter made an equitable distribution by awarding the benefit to Ms 

Ceabela and her minor child.  As regard to the alternative argument, the fund 
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submitted that in terms of section 37C of the Act, a death benefit may not form part of 

the deceased’s estate and therefore may not be distributed to the executor. Thus, Mr 

Rogers requested that the complaint be dismissed. 

 

10. Dealing with the alternative argument first, it is important to realize that section 37C of 

the Act overrides the deceased member’s freedom of testation in all its forms, including 

Roman-Dutch law, African customary law, Asiatic law, etc.  The section specifically 

precludes the death benefit from forming part of the deceased member’s estate and 

prescribes the manner and to whom the benefit may be distributed.  Consequently, the 

death benefit may not be distributed in terms of African customary law.  Furthermore, 

even though Mr SS Phashe was appointed as the executor of the  estate, by virtue of 

the section 37C, he is not entitled to administer the death benefit arising out of the 

respondent fund.     

 

11. The purpose of section 37C is to restrict freedom of testation and ensure that no 

dependants or nominees are left without financial support.  The section is essentially 

advancing an important social policy, which is left in the hands of boards of 

management to implement.  Whilst the member’s wishes cannot be used as the sole 

criterion to distribute a death benefit, it is not entirely irrelevant.  When making an 

equitable distribution, the trustees need to consider the wishes of the deceased 

together with the following relevant considerations: 

 

- the amount available for distribution; 

- the beneficiaries relationship with the deceased; 

- the financial status of the beneficiaries; 

- the future earning capacity/potential of the beneficiaries; and 

- the ages of the beneficiaries. 

 

12. The trustees of the fund have considered all of the above factors in respect of the 

beneficiaries.  Bearing in mind the relatively young age of Max Ceabela as opposed to 
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the other beneficiaries and the financial status of Ms Ceabela and her son compared to 

the other beneficiaries, the fund had decided to award the entire benefit to Ms Ceabela 

and her son. In making this distribution, I am satisfied that the trustees of the fund have 

considered all relevant factors and have ignored irrelevant considerations.  

Furthermore, they have not fettered their discretion nor does their decision reveal an 

improper purpose.  Accordingly there are no grounds permitting me to interfere with the 

decision of the respondent fund and the complaint is dismissed. 

 

 

DATED at Cape Town this  26th  day of  April  2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

